Most lawyers have a doctrinal understanding of constitution. They are skeptical of any political understanding of a constitution, feeling that this may taint the sacredness of the legal paradigm. Political scientists view things differently. They offer three approaches to understanding a constitution from the political paradigm perspective: the attitudinal approach, the institutional approach and the strategic approach. The author argues that the incorporation of the political paradigm into one's analytical framework is unavoidable if one wants to have a comprehensive understanding of the constitution.
Introduction
Almost every country-state now has a constitution. There are many decisions a country-state makes involve its constitution. There are decisions to make, implement, interpret, adjudicate, amend and change a constitution. To have a comprehensive understanding of a constitution, we need to know how all these decisions relating to a constitution are made.
Most lawyers treat a constitution as a legal code and apply the same doctrinal analysis to interpret a constitution as they would any other legal codes. Doctrinal analysis "aims to understand the law from no more than a thorough examination of a finite and relatively fixed universe of authoritative texts consisting of cases, statutes, and other primary sources, the relative importance of which depends on the legal tradition and system within which the legal researcher operates." (Note 1) Such a doctrinal mindset causes lawyers to view constitutional interpretation as mainly a process of assigning meaning. Their primary concern is to discern the meaning embedded in the constitutional text. A practical reason for the need to have a definite meaning for the text is that this is necessary to resolve constitutional disputes that may break out in a courtroom, a legislative chamber or even in the public square.
Legal scholarship is also predominately normative. (Note 2) The main interest of legal scholars is to make prescriptions to legal decision makers on how they should give meaning to the constitutional text and decide cases accordingly. This may be called the doctrinal paradigm or legal paradigm (Note 3) of the constitution. In this article, a constitutional paradigm is the perspective through which a constitutionalist with her presuppositions and disciplinary orientation understands the nature, functions, purposes and meaning of a constitution.
Applying the doctrinal paradigm, legal scholars and judges develop different legal principles or approaches to assist them in ascertaining the "right" meaning of the text of a constitution (Note 4) and debate with each other on what should be the proper method of interpretation. Bobbitt provides a summary of the six principles or approaches that are used by legal scholars and judges to discover the meaning of a constitutional provision. They are:
"…the historical (relying on the intentions of the framers and ratifiers of the Constitution); textual (looking to the meaning of the words of the Constitution alone, as they would be interpreted by the average contemporary 'man on the street'); structural (inferring rules from the relationships that the Constitution mandates among the structures it sets up); doctrinal (applying rules generated by precedent); ethical (deriving rules from those moral commitments of the …ethos The influence of economics can be seen from the emphasis of the attitudinal approach in which political actors choose a decision concerning constitution by applying an economic notion of rationality. (Note 25) They select an understanding of the constitution among various alternatives available within the framework of the formal and informal rules and norms that can best achieve their policy goal after considering whether the likelihood of this understanding will at the end be realized. (Note 26) There are several major criticisms about the attitudinal approach. First, it fails to give sufficient account for factors which "complicate the relationship between a political actor's choice and the effectuation of his/her desired outcome." (Note27) Second, by dismissing the relevance of the legal nature of the constitutional text completely, the attitudinal approach gives no weight to the belief that a constitution would have "a constraining or a motivating force in the mind of political actors." (Note 28) Third, attitudinalists place too much emphasis on the individual preference of political actors and overlook "how preferences are constituted by broader, institutionalized patterns of meaning." (Note 29) Fourth, by concentrating on the instrumental value of a constitution to achieve what the political actors desired, there is not much description and analysis on the substantive values believed to be embedded in the constitution by the political actors. In other words, prescriptive and normative jurisprudence are excluded. (Note 30) Fifth, the attitudinal approach continues to see the decision of political actors concerning constitution as "shaped by forces outside their strategic context". (Note 31) Nonetheless, the attitudinal approach opens a new perspective for one to see constitution not just from "a sterile brand of doctrinal analysis" but can develop a constitutional understanding with "deeper and more systemic attempts to predict and explain how and why political actors operating under a unique set of institutional constraints decide as they do." (Note 32)
The Institutional Approach
As stated above, one of the limitations of the attitudinal approach is that it fails to explain from where the ideological values of individual political actors originate from. The institutional approach asserts that the values and attitudes of political actors are shaped by the institution in which the political actors live and act.
Depending on the conception of institution, the institutional approach is further divided into the old and new institutional approaches. (Note 33) The old institutional approach sees the institution as the formal structures and concrete organizations of the state system (Note 34) while the new institutional approach (Note 35) accepts a "more dynamic and porous conception" (Note 36) emphasizing the informal norms, myths, habits of thought or background structures and patterns of meaning. (Note 37) Smith provides a very good summary of the institutional approaches:
"In these approaches of the study of politics, institutions are expected to shape interests, resources, and ultimately the conduct of political actors, such as judges, governmental officials generally, party or interest-group leaders, and other identifiable persons. The actions of such persons are in turn expected to reshape those institutions more or less extensively. Ideally, then, a full account of an important political event would consider both the ways the context of 'background' institutions influenced the political actions in question, and the ways in which those actions altered relevant contextual structures or institutions." (Note 38)
The new institutional approach adds to the old institutional approach by "showing how the more formal and tangible institutions that old institutionalists saw as causes or motivations for political actions are themselves understood by new institutionalists as created within a received framework of culture and the socially constructed mind." (Note 39) Unlike the attitudinal approach (Note 40) which mainly uses individual persons (members of political institutions) as the basic unit of analysis, the new institutional approach considers how institutions "influence the self-conception of those who occupy roles defined by them in ways that can give those persons distinctively 'institutional' perspectives." (Note 41) Hence, institutions can be "a unit of analysis in their own right" (Note 42) and can adopt their own value preferences as more than just an aggregate of the preferences of their members. A political institution as a political actor is taken to be acting to a certain extent coherently (Note 43) and autonomously. (Note 44) As members of institutions, individual political actors do not make decisions necessarily out of their personal preferences. They may make decisions to fulfill their duties and obligations which are defined by the institutions to which they belong. These duties and obligations are transmitted to them by socialization through their participation in the internal processes of the institution. (Note 45) Political actors also do not necessarily make decisions rationally, in an instrumental sense, to select the best possible outcome that can realize their values. (Note 46) Decisions may be made just to create a certain symbolic effect which gives a perception of legitimacy for such an institution (Note 47) as expected or demanded by other political actors or institutions.
Applying the institutional approaches, especially the new version, to constitutional politics, decisions of political actors concerning constitution are influenced by the formal institution to which they belong and vice versa. This institution in turn is also influenced by the wider social institutions and vice versa.
This approach is also subject to several criticisms. First, the institutional approach's understanding on the general question of preference formation is too narrow. There is no reason that preferences of political actors could only be shaped by their institutions but could not be motivated by various other factors at the same time. (Note 48) Second, the institutional approach does not provide much explanation on how institutions actually affect the behaviours of political actors. (Note 49) Third, if individual political actors are so inseparable from their specific institutional contexts, the institutional approach would not be able to accommodate at least a certain degree of creative individual choices relatively autonomous from the institutional contexts and social background structures that individuals are embedded within. Without such reflective autonomy of their members, there cannot be any change or improvement to the institutions generated from the inside. (Note 50) Fourth, it is said that political process is so much shaped by contingent events and subjective perceptions that it is highly unlikely that institutions could mould decisions of political actors in a very systematic manner. (Note 51) Nonetheless, the institutional approach does add another dimension to the study of constitutional politics. Individual political actors might not be as unconstrained as the attitudinalists perceive. The source of such constraints could be external as well as internal. Decisions concerning constitution might not only be instrumental, but could also be symbolic.
The Strategic Approach (Note 52)
The strategic approach has several basic premises. First, political actors make constitutional decisions to achieve certain political goals. This is similar to the attitudinal approach. Second, unlike the attitudinalists, the strategic approach does not see political actors as unsophisticated actors who make decisions merely on the basis of their ideological attitudes. (Note 53) According to the strategic approach, political actors realize that their ability to achieve their goals depends on a consideration of the preferences of other political actors and actions they expect them to take. (Note 54) In other words, their decisions are dependent on the decisions of other political actors. Third, the choices available to political actors are structured by institutions. This is similar to the institutional approach but the strategic approach has a stronger emphasis on the external constraints rather than the internal constraints from institutions. (Note 55) Maltzman, Spriggs II and Wahlbeck give a very good description of how strategic considerations work in institutions:
"To act strategically…[political actors] must understand the consequences of their own actions and be able to anticipate the responses of others. Institutions facilitate this process and thus mediate between preferences and outcomes by affecting the [political actors] beliefs about the consequences of their actions. Institutions therefore influence strategic decision makers through two principal mechanisms -by providing information about expected behavior and by signaling sanctions for noncompliance." (Note 56) On the basis of these premises, many followers of the strategic approach have applied a game-analytical framework to analyze the inter-relationships of political actors in different constitutional settings. (Note 57) This game analytical framework will be further elaborated in Part 4.
The strategic approach also has its criticisms. First, this approach presumes that there is at least a certain degree of institutional separation of powers within the constitutional system before political actors can act strategically. (Note 58) The explanatory power of the strategic approach is more limited for authoritarian regimes. Second, like all analysis relying on rational choice thinking, the strategic approach has another questionable assumption that all political actors must act rationally and only engage in instrumental politics. (Note 59) Third, it seems that the goals of political actors under the strategic approach must be short term and self-centred. (Note 60) This may be too narrow a view of what actually motivates political actors. Fourth, the strategic approach presents all interactions between political actors as if they are all in the form of competition, i.e. each competing to have one's goal be realized. This dismisses the possibility of consensus reached by the political actors through genuine dialogue or deliberation. (Note 61) Nonetheless, another important dimension in understanding political actors in their decisions concerning constitutions is provided by the strategic approach. Constitutional politics is a dynamic process involving the interdependent decisions of all political actors who perceive, predict and prepare for the decisions of others before making their own.
Paradigm v. Paradigm? Approach v. Approach?
There is disagreement among legal scholars on what is the right legal approach to adopt. Political scientists also dispute with each other on what should be the right political approach. In addition, there is dissent between legal scholars and political scientists on whether one should use a legal or a political approach to understand constitution; sometimes, fierce debate ensues. At other times, the opposing parties are simply ignored. Both situations may not be healthy for reaching an in-depth understanding of our legal reality.
Epistemological Presuppositions
These disagreements are caused by an epistemological presupposition that there can only be a single path to arrive at a unique understanding of reality. According to this presupposition, the different approaches and paradigms must then be incommensurable. If constitutional understanding is right, then all other approaches and paradigms cannot be right at the same time. (Note 62) However, must we see the approaches and paradigms of constitution as incommensurable? Must we approach the study of constitution with such a presupposition? I will put forward some alternative epistemological presuppositions drawn from two general factual propositions that most people will accept intuitively or find it difficult to dispute. First, the world is a complex system and therefore a constitution must also be a complex system. Second, human beings have limited capabilities and therefore researchers in constitution also only have limited capabilities. No matter how intelligent and knowledgeable a person is, no one can claim that she can understand everything in this world or just a part of this complex world. These alternative epistemological presuppositions may help us overcome the theoretical bar from integrating the different approaches and paradigms into a bigger analytical framework for understanding constitution.
The concepts of "system" and "complexity" are borrowed from the general system theory. (Note 63) A systems view sees the world as a world full of systems. (Note 64) A system is understood to be "a complex of interacting elements" (Note 65) or "a regularly interacting or interdependent group of items forming a unified whole." (Note 66) This systems worldview provides us a perspective to analyse and understand the wholeness of the world, not only the details in its parts. Through it, we can see how parts are embedded in a bigger system which is also a part of an even bigger system. Also, we can appreciate how the connection, interaction, and interdependence between the parts and the systems work to make a particular system function. (Note 67) Applying the systems worldview to constitution, we can see that a constitution creates a constitutional system with at least the following elements: textual elements, institutional elements (the executive authorities, legislature, judiciary and civil services), (Note 68) ideological or normative elements, (Note 69) and political elements. (Note 70) A constitution is not only a system; it is also a complex system. The complexity of a system illustrates the following characteristics: (1) Complex systems consist of a large number of elements. (2) The elements interact in a dynamic manner. (3) The interaction is fairly rich, i.e. any element in the system influences, and is influenced by, quite a few other ones. (9) Each element in the system is ignorant of the behavior of the system as a whole; it responds only to information that is available to it locally. (Note 71) Applying these characteristics to a constitution, there is little doubt that a constitution must be a very complex system. Through this understanding of the complexity of systems, social systems and constitutional systems, we can see the problem of the original epistemological presupposition. It would not be too rational to insist that there can only be one single path to understand the reality concerning a system that is very complex. Therefore, I can now suggest some alternative epistemological presuppositions which may be more realistic.
First, a social system is composed of many distinct components each with their characteristics but the components are inseparable for the survival of the system. A constitutional system has its legal as well as political components and they are inseparable for the constitutional system to function. Therefore, to understand a constitution, we must adopt a method that can analyze both the legal and political components. Second, the same event in a complex system could have different dimensions of meaning and significance. (Note 72) A constitutional decision may have legal as well as political consequences. Therefore, to fully appreciate the impact of a constitutional decision resulting from the interactions between the elements to the constitutional system itself or with other social systems, we must consider a constitution's multi-dimensional implications. Third, the truth or reality may be reached or discovered by not just one method or one single path. To make a decision concerning constitution, a form of legal or political reasoning might produce the same conclusion. There is no need to exclude other paths to reality in our understanding of constitution.
Fourth, researchers may observe a phenomenon from different perspectives. What they can derive from the observation will depend on the vantage point at which they position themselves and from which they observe. Different researchers (legal and political), depending on their academic orientation, may have adopted different vantage points to approach a constitutional question. Different conclusions might be reached but this does not mean that one is right and the other must be wrong. They could be arrived at from different perspectives and considering all the conclusions complementarily may enrich our understanding of the reality. Fifth, even if researchers adopt the same perspective, they may have different perceptions of the same phenomenon owing to the different pre-understanding, background, training and concern of the researchers. Through personal reflection on the differing reasoning and conclusions of other researchers, we may expose the subjective factors which might have distorted our perception and understanding of the reality. It can also enable us to have a deeper appreciation of the concerns of other researchers which we may have overlooked.
Sixth, the natural limitations on the capacity and ability of an individual researcher (or even a team of researchers) restrict most studies to a narrow scope of the phenomenon. Legal and political science scholars can only approach a narrow scope of a constitution. Working together can provide more pieces of the constitutional jigsaw puzzle. Seventh, the reality is never static and is, in fact, ever changing though it may appear to have no change for a long time. However, the impression of the lengthiness of the period is only considered from the perspective of the researchers. Researchers are also limited by time. In most situations, they can only study a phenomenon observable at a specific moment. Even if they can study a matter's behaviour in a time period, that time period cannot be too long (at least not longer than the life of the researcher).
The legal or the political nature of a constitution may seem to be more explicitly influencing the constitutional process during a certain period of the life of a constitution but as the constitutional process is also ever changing, the originally more explicit element may give way to another. If legal or political science researchers observe only a certain period of the life of the constitution, (Note 73) they may reach a wrong conclusion on the actual impact that the legal or political element could have upon the constitutional process in the whole lifespan of the constitution. Joining the legal and political researches together will allow a more thorough understanding of the evolutionary processes of the constitution.
These epistemological presuppositions: multi-component, multi-dimension, multi-path, multi-perspective, multi-perception, multi-scope and multi-period would justify an attempt to integrate the different approaches and paradigms. Surely, if they are incommensurable(Note 74) to such a degree that even these presuppositions could not help, this attempt to integrate may still fail. Therefore, we must now examine how incommensurable they are. (Note 75)
Integration of the approaches of the legal paradigm
If a political actor has to interpret a constitutional provision, she may have to choose one particular interpretation approach to assist her in determining the meaning to be given to the constitutional text and make decisions accordingly to resolve the constitutional question she encounters.
Seeing merely for the purpose of making decisions concerning constitution, the various approaches of the legal paradigm seem to be incommensurable because most political actors will only rely on one approach to interpret at a time though it is possible that several approaches of interpretation could reach the same conclusion on the meaning to be given to the constitutional text.
However, this is not the only way for us to use these legal approaches. If we do not ask this question: "How can a decision be made to resolve a constitutional dispute by applying the constitutional provision?" but "What are the options available in resolving a constitutional dispute?" or "What is the theoretical basis of each of the options?" or "Why has a particular option been chosen in resolving a particular dispute?" or "Which is the best option?" or "Is the option a legitimate one under the present constitutional context?" Then these approaches would not be incommensurable in a sense that only one can be right and the others must be wrong and have to be excluded. (Note 76) Presenting all the approaches together in a form of pluralistic theory of constitutional interpretation (Note 77) will help us understand the complexity of legal reasoning of constitutional provisions and the interdependence of legal approaches with external standards and considerations.
Integration of approaches of the political paradigm
It seems that political scientists are more receptive to the political approaches advanced by their fellow colleagues. As they face no immediate need to make a decision in resolving a constitutional dispute and the main objective of their studies is to discover why a decision concerning constitution is made or provide guidance for decision making in the future, the need to make an exclusive claim is less pressing than it is for lawyers.
Comparing the first edition (Note 78) of Segal and Spaeth's classic text on the attitudinal approach with their second edition, (Note 79) one will find that they have added a substantial section on the influence of rational choice theory to the development of the attitudinal approach. Segal later also makes the following comment:
"In sum, outside of the decision on the merits, attitudinal works, broadly defined, very much resemble many of the strategic-choice hypotheses of more recent vintages." (Note 80)
The contribution of the attitudinalists is also well recognized by followers of the institutional approach and the strategic approach. They all agree with the finding of the attitudinalists that decisions concerning constitutions, especially judicial decisions, are political decisions and the Court in making such decisions is also a policy-making body. They only disagree that the claims of the attitudinalists cannot be complete and adequate explanations of constitutional decision-making. (Note 81) The difference between the institutional approach and the strategic approach is also not as substantial as one thinks. Speaking on behalf of the institutional approach, Gillman said, "We agree that there are advantages to explore the ways in which judicial decision-making is influenced, constrained, or constituted by institutional contexts. We also agree…that our accounts should emphasize 'the political elements institutional development' and not merely 'organizational logic' or functionalism. …And so the benefits of rational choice institutionalism [strategic approach] should not be discounted on the grounds that it does not explain everything about institutional politics and the new historical institutionalism [institutional approach] should not be discounted on the grounds that it uses data that is not machine readable and feels no need to translate explanations into models." (Note 82)
Both followers of the institutional approach (Note 83) and the strategic approach (Note 84) agree that the two approaches are complementary. Even when they compete with each other, the competition could be a healthy one with each trying to demonstrate that it "is doing the most work" (Note 85) without excluding the contribution of the other. I agree with what Gillman said on the relationship between the approaches, "No single method can illuminate everything we might be interested in knowing, and this means that we should evaluate the strengths and weaknesses of various approaches by asking whether they give us satisfying answers to particular questions." (Note 86)
Integration of the legal and political paradigms
For those within the same paradigm, trying to integrate may still be easy; but for those from totally different paradigms, an intuitive presumption may be that they are inherently incompatible. Fortunately, there are people who are already working to integrate law and politics. Barry Friedman is a professor of law at the New York University School of Law. He provides an alternative view on the relationship between law and politics: "Politics and law are not separated, they are symbiotic." (Note 87) He suggests that legal scholars do not need to resist any political project outright. He finds that the political paradigm could illuminate "rich veins even in the well-mined field of traditional normative and doctrinal scholarships." (Note 88) With the insights from the political paradigm, legal scholars can continue to do their primary work in formulating normative constitutional doctrines but just in a new way. They could take up a new challenge by "designing workable doctrine" (Note 89) rather than indulge in designing doctrines for an ideal world out of touch with the issues of "practical implementation" and "realities of political trends." (Note 90) He challenges other legal scholars to make use of the findings from political scientists and develop new constitutional theories. (Note 91) Even among the existing legal approaches, we can find that some of the political considerations have already been explicitly or implicitly considered. Just by referring back to the six legal approaches identified by Bobbitt, it is not difficult to find the concerns of institutionalists (old and new) in the historical, structural, ethical, and the doctrinal approaches. These approaches all require the political actors to infer the meaning of the constitutional text from matters embedded in the formal or informal institutions established directly or indirectly by the constitution.
Attitudinalists' emphasis on ideological values is not too different from the ethical approach which legitimizes political actors to refer to political or moral ideology which they believe to be the ethos of the society as the basis of their interpretation of the constitutional text. In the process of identifying the ethos of the society, it may not easy for the political actors to separate their personal values from those values they identified as the values of the society. It will also not be too difficult for followers of the prudential approach to befriend followers of the strategic approach as both must find cost-benefit analysis the most useful analytical tool. The loneliest ones may be the followers of the textual approach. However, even for them, the meaning of the constitutional text may in some cases be found within or determined by their interpretive communities which can also be a form of institution.
Similarly, legal considerations can be found in the analysis of the political approaches (Note 92) though Friedman warns that they should take law more seriously. (Note 93) The ideological attitude of the political actors can be a sincere commitment to follow the original understandings of the constitutional fathers and need not be some kind of political values. The text of the constitution and the accompanying norms as understood and enriched by an interpretive community applying whatever approaches of legal interpretation is surely a part of the institution in a wide (or new) sense. To follow the textual meaning of the constitution as far as possible may be a strategic constraint upon political actors as they may be expected to be doing so or their decisions concerning constitution may only be legitimate if they can demonstrate that they are so doing. Therefore, the legal and political paradigms actually are not that far apart and there are already many points of contact which can be used as seedbeds for a full-scale integration to take place. However, before we finally move to integrate the two paradigms, some last words about integration have to be said.
Some thoughts on Integration
Integration presumes the existence of at least two distinct matters and it is about how they are linked together. The process of integration is not automatic. (Note 94) It requires a judgment regarding the guiding value for the integration which, in turn, will affect how the matters are integrated and the extent of their integration. (Note 95) In other words, the answer to the question of why we integrate underlies the answers for the questions of what to integrate and how to integrate. (Note 96) If the objective of our project to integrate the legal and political paradigms of the constitution is just to develop a more comprehensive understanding, then the methodology for integration to be adopted in this project does not need to be so demanding as to require a complete blending of the two paradigms a new paradigm.
The legal and political paradigms can basically maintain their own entities and the contribution of each can still be recognizable in the analytical framework that will be developed in this integration project. Surely, this is not the only way to integrate the two paradigms as one may have an integration product that has a lesser or a higher degree of integration. In addition, the proportion of the ingredients may also vary depending on the taste of the chef or her customers. Even if the methodology is the same, the resulting integrated product may still be strong in a particular flavour, legal or political. As I am trained in the law, the integrated analytical framework may still be considered to be too legal by political scientists. Ironically, some legal scholars may at the same time feel that it is too political. These may be criticisms that an integrationist or interdisciplinarian must live with.
However, I believe the reward from participating in an integration project will surely outweigh these aspects. It may provide a valuable opportunity for a researcher in a particular discipline to reflect on some taken for granted "truths" in her discipline. (Note 97) To some, this may even transform her thinking of the subject and new perspectives or innovative methodologies may be developed. (Note 98) Even if all these cannot be achieved, a researcher can at least know how much she does not know. (Note 99)
Constitutional game (Note 100)
The integrated analytical framework for understanding constitution that I suggest in this article is a kind of game framework. (Note 101) This can illustrate how political actors, in an occasion where a constitutional decision is demanded or expected, interact with the constitutional text, the constitutional or institutional contexts and other political actors resulting in a constitutional decision that has an impact on the short-and long-term development of the constitutional system. To put it in a form that has a more easily accessible form/term of reference, I call this analytical framework 'a constitutional game'.
To be consistent with my epistemological presuppositions stated above, I do not claim that this analytical framework is complete or even comprehensive though I believe this concept of constitutional game could provide a more coherent framework to understand the complexity of the practices of any constitutional system. Like all games, a constitutional game must have these basic features: (Note 102) (a) players; (b) rules of the game; (c) winning goals; (d) game resources; (e) game actions; (f) game field; (g) interaction; (h) strategy; and (i) end of the game.
Players of the constitutional game
To have a game there must be players and in most games there will be more than one player. The players in a constitutional game can basically be identified within the constitution. The institutions in the constitutional system (Note 103) and other political actors referred to directly or indirectly by the constitution are usually the main players of the game. (Note 104) A constitutional game in a typical western liberal constitution has the president or/and the prime minister, the parliament, the supreme court or the constitutional court, and the bureaucracy as the main players. (Note 105) A new player can join a constitutional game if it has a significant role to play in the game after some fundamental changes in the social and political contexts.
There is an assumption that the players enjoy at least a certain degree of autonomy from the other players for a constitutional game to be played. If not, not many interesting things will happen in a constitutional game. Fortunately, in most constitutional systems, even in constitutional systems that are authoritarian, some form of separateness between the institutions still exist qualifying them to be players in a constitutional game.
The constitution as the rules of the game
All games have rules and the constitution is the rules for a constitutional game. In a pure political game, only power matters, (Note 106) but in a constitutional game the constitution provides a set of binding rules for the game and all players accept being bound by the constitution when they join the game. This is the most important thing that distinguishes a constitutional game from a pure political game. In other words, players' willingness to be bound by the constitution is a precondition of this constitutional game. (Note 107) In theory, the rules of any game must clearly set out what the roles of the players in the game are, how the players can win and actions the players can take in the game. If not, disputes will naturally arise and a game cannot be played effectively without such clear provisions. However, this may not be the case for the constitution as it sets the rules of the game in a constitutional game. Though a constitution will also set out for every player her role, game resources and limitations on game actions she can take in the game, the main difference between a constitutional game and other games is that a constitution in many cases cannot accurately or clearly define the roles, powers and limits of the players in the constitutional game. This is mainly caused by the ambiguity inherent in constitutional language. In such occasions where language cannot indicate what the exact roles, powers and limits of the players are, players will be left with a certain amount of room to choose what they want to do, what they can do, and what actual actions they will take in the game. This room within a constitution for players to make use of is the very special thing that makes constitutional decision making so complex and studying constitution so difficult but also so interesting.
Giving a certain interpretation or reading to the constitutional text is one of the main forms of action of a player in a constitutional game and resolving competing interpretations of the constitution by the players is one of the main forms of interaction between the players. Constitutional interpretation is, therefore, the key of a constitutional game.
Winning goals of players
Like all games, players in a constitutional game play to win. (Note 108) In most games, the winning goal of all players is the same; obtaining the highest score. Usually, there may only be one winner in the game and the game will end when a player wins. However, the winning goals for the players in a constitutional game may not be the same. (Note 109) The winning goal of each player is basically set out by the constitution. A player's winning goal is very much related to the institutional role assigned to her by the constitution. (Note 110) I refer to the institutional role of a player in a constitution as so perceived by the player as her constitutional position in a constitutional game. By ascertaining her constitutional position, a player in a constitutional game can define her winning goals.
The winning goal of a player may be very complicated such as to cause the constitutional system to actualize certain substantial values in the society on the basis of the player's ideological beliefs. The goal may also be as simple as just to ensure the terms of the constitution (no matter what) are followed by all players. Another special thing about the winning goals of players in a constitutional game is that they may not be constant. The constitution may assign a particular constitutional position to a player with the accompanying winning goals. However, because of the indeterminacy of the constitutional text to definitely and exclusively define the constitutional position of the players, the language of the constitution will always allow some room for an individual political actor as a player in the game to refine or develop her constitutional positions. Her winning goals may also be refined accordingly on the condition that they do not conflict directly with the positions and goals explicitly provided in the constitution and are considered to be legitimate by other players. A player's personal ideological values may influence how she defines her constitutional positions and prioritizes her goals in the game. The institutional context may also have a similar influence upon a player. (Note 111)For example, the constitution may give the court the power to review administrative actions and the constitution may set that the basic goal for such review is to ensure that the administration acts are within the legal boundary of the empowering statutes. The court's winning goal in the game is to ensure the administrative bodies act within the legal boundary. However, there may still be room for the court to further develop the concept of legality and it may incorporate the concept of rationality or even proportionality into the concept of legality enriching it to such an extent that the court may achieve more winning goals than the one expressly provided by the constitution. The constitutional position of the court may then not be just a guardian of legality but a vanguard for good governance. Refining constitutional positions and winning goals within the space allowed or provided for by the constitution is actually part of the game actions, interactions and strategies of the players in a constitutional game.
Game resources of the players
Players come to a game with certain capabilities of their own or they may possess different levels of skills. The game will allocate to each of the players equal or unequal game resources which they can utilize to win the game. For example, in any card game, a player will be given a certain number of cards randomly and each card will enable her to take different actions in the game depending on the rules of the game. Some players may have more resources and their chance of winning the game will be enhanced.
It is the same situation in a constitutional game that players come to the game with different capabilities of their own and different levels of skills. The constitution may also allocate equal or unequal constitutional powers (games resources) which they can make use of by applying their personal capabilities and skills so as to attain their winning goals in the game. A parliament can make laws, but a president can veto those laws. A constitutional court can invalidate a law by exercising its constitutional review power. These are all typical examples of game resources available to different players in a constitutional game.
Apart from enabling players to refine their constitutional positions and winning goals, a constitution may allow some room for the players to refine what game resources they could use. For example, in exercising their powers to review legislation, a constitutional court may further develop what kind of constitutional remedies they can provide to a successful challenge of the constitutionality of a law especially if the constitution is silent on this.
Game actions
All players act in a particular way in a game to win. However, not all actions by a player are allowed by the rules of a game as there are limitations on the players' actions. As the constitution plays such an important role in a constitutional game, it should come as no surprise that most game actions concern constitutional decision making. Game actions in a constitutional game may include decisions on what provisions will be included in a constitution and how to express the provisions to ensure their goals will be achieved; what statute has to be made to implement the provisions of the constitution; how to exercise powers granted by the statute or the constitution to implement the provisions of the constitution; how the provisions of the constitution should be interpreted; what ruling should be given in adjudicating a constitutional dispute; which provisions in the constitution need to be amended and how they are to be amended.
In a constitutional game, because the constitutional positions and winning goals of the players are not the same, the specific actions they can take in constitutional decision making also differ. The players need to take these specific actions on constitutional decision making so that they can achieve their winning goals in the constitutional game.
Similarly, the constitution in a constitutional game also imposes limits on the kind of actions players can take. Every player must act in the game according to the constitution. Instead of using raw power to gain maximum benefits for themselves, all players have to play in conformity with the constitution to win. Free fights between the players are not allowed in a constitutional game just as they are banned in a pure political game. (Note 112) Again, the constitution may not be specific enough to state what the exact limits on their actions are. In addition to the room given in the constitution for players to refine their constitutional positions with the accompanying winning goals and the constitutional powers (their game resources) they have in the game, there is also room for players to apply their understanding to the constitutional limits on their actions and refine these actions so that they may act beyond what the constitution expressly allows.
Because of the constitutional space accorded to players to refine their positions and powers, providing an interpretation of the constitutional text is the main form of action that all players can take in a constitutional game. This action may precede all their other actions in the constitutional game as players need to offer an interpretation of certain provisions in the constitution to justify their specific actions. In most cases, the interpretations are related with how they understand the constitutional provisions in relation to their positions and powers.
However, the player cannot arbitrarily choose any legal method of interpretation and meaning for the text. She is still under internal and external constraints as determined by the institutional contexts of the constitution. The constitutional text provides room for different interpretations but it also sets boundaries for interpretations a player can give. Each player will adopt a certain legal approach of interpretation and a particular meaning for the constitutional text that can best advance her constitutional position but this position will also impose constraints on the approach of interpretation and specific interpretation she will adopt. This is the internal constraint. The interpretation chosen cannot conflict with the specific constitutional position adopted by the player.
The language of the constitutional text is an external constraint. It would be very difficult for a player to justify an interpretation if the meaning adopted is a meaning that the language cannot bear. Another external constraint is the pressure generated from the interpretations by the other players who are also under their internal constraints. Depending on the relative powers and limitations in a constitutional game, a player may have to adjust even her legal approach to interpretation as a result of strategic interactions with the interpretations of other players. Constitutional interpretation is, therefore, part of a player's winning strategy in a constitutional game. (Note 113)
Playing Fields
Players' game actions must happen within the boundary of a certain defined playing field. As the game actions of players in a constitutional game are all related with constitutional decision making, it is natural to find the playing fields of a constitutional game in venues where the making, implementation, interpretation, adjudication and amendment of the constitution take place. The playing field of a constitutional game may be a constitutional convention, a meeting of the constitution's drafters, a cabinet meeting, an administrative official's office, a meeting with citizens by administrative officials, a legislature's chamber, a courtroom, or a referendum.
One common thing about all these playing fields is that they are all basically legal platforms. The consideration of legality plays a very important role in a legal platform in the sense that decisions made in the platform are expected either to be expressed in legal terms or reached on the basis of certain legal codes. A legal platform is a process where legality plays a major role in legitimizing an action and an action's legality will be determined. Legality here is the concern expressed by the legal paradigm of constitution stated above. (Note 114) Different playing fields or legal platforms may involve different kinds of game actions. Some players may only be allowed by the constitution to act in certain game fields. Different legal platforms may also have different processes of legitimatization and specific requirements in determining an action's legality.
After a constitution is made and the constitutional game starts, the main playing fields of a constitutional game are in the implementation, interpretation and adjudication stages. In these playing fields, based on how they see their own constitutional positions and winning goals, players will utilize the constitutional powers which they understand to be available for them to use and make constitutional decisions which they believe to be within the limits set by the constitution.
The nature of the playing fields as legal platforms imposes further constraints on the actions of the players in a constitutional game. Even though a player may have some room to determine her constitutional positions, powers and limits, any action taken must be recognized as a legitimate act by other players. As the actions are taken in a legal platform, they must at the end find legal authority from the constitution and this must likewise be recognized by the other players in accordance with the specific requirements on legality of that particular legal platform.
Though political bargaining and strategies may still be needed in constitutional decision making, other players of the game will apply and enforce the legal terms of the constitution and the specific requirements on the legality of that legal platform and determine whether the action in question is legal and therefore legitimate.
As mentioned above, players will have to give an interpretation to the constitutional text before they take other actions in the game so as to justify those actions. Therefore, the interpretation given by a player will also have to be considered by other players to be a legitimate interpretation in the legal platform in which the need for constitutional decision making arises.
Illegitimate actions by any player may be counteracted by other players. Such a player may be paralyzed from taking further action in the game or be forced by other players to abandon her illegitimate action and get back on the right track if she still wants to stay in the game. This is how the players interact in a constitutional game.
A typical example is how a constitutional court in a constitutional adjudication applies the constitutional provision to determine whether a legislative act is unconstitutional. The constitutional court exercises its constitutional review power under the constitution to determine whether the legislative act is unconstitutional, but the manner of how the constitutional court exercises this power must also be considered as legal and legitimate by other players in the sense that the constitutional court is acting within the goals, powers and limits set by the constitution.
Interaction between the players
Interaction between the players is the key to any game, including a constitutional game. Players act within the playing field but they do not act alone. Any action by a player will immediately attract reactions from the other players and their actions are to block her way to obtain her winning goal if it causes a conflict with their winning goals or would cause them to lose the game. A player must also immediately respond to the reactions of other players. Therefore, interaction in a game is a continuous process of actions and reactions between the players.
The interaction in a constitutional game is the same. As mentioned above, the main form of action of players in a constitutional game is to provide constitutional interpretations of the constitutional text to justify their specific actions. These specific actions are needed for obtaining their winning goals in the game. As the playing fields of a constitutional game are legal platforms, other players can react by considering these acts as legally illegitimate. The main form of reaction from other players will include their competing interpretations of the constitutional provisions and accompanying specific actions.
If a player makes certain constitutional decisions on the basis of her interpretation of the constitution which is related to her position or powers but is considered to be legally illegitimate by some other players, they will respond by making another constitutional decision to cancel out the first decision on the basis of their constitutional interpretation of the constitution in pursuance of their positions and powers.
A law passed by the parliament may be vetoed by the president who believes the law is unconstitutional. The parliament may override the veto by a special majority but the constitutionality of the law is further challenged in the constitutional court. The constitutional court may declare such a law as unconstitutional but a referendum may be held to amend the constitution with the effect of endorsing the invalidated law. All these interactions between the players happen within the framework of the constitution, but they also originate from the different readings of the constitution by the players.
As a constitutional game emphasizes legality, players in the game fields all apply a notion of legality to judge the legitimacy of the other player's action. However, legal legitimacy is only one aspect of legitimacy. Fallon suggests that in addition to legal legitimacy, there are also sociological legitimacy and moral legitimacy. (Note 115) Legal legitimacy looks at the legality of an action and if an action is considered to be illegal or to have contravened legal norms, the act will be illegitimate. Legal legitimacy may be the basic requirement of legitimacy. The mere fact that an act has complied with the legal requirements on content and process will already bestow on it at least a certain level of legitimacy no matter what the actual content is. However, a legally valid act may still be considered as illegitimate or an illegal act may be legitimate if we see legitimacy beyond legality.
The notion of sociological legitimacy does not refer to what makes an act legitimate but only captures the actual attitude of a person towards an act. A person's acquiescence to an act may indicate that she accepts the legitimacy of that act no matter what causes her acceptance.
Sociological legitimacy can have different degrees. People may accept the legitimacy of an act because they personally support the act. People may accept by convention because most other people also accept. They may accept out of habit or accept merely out of indifference. People may accept but only reluctantly if their negative sentiment is not strong enough to cause them to object to it. Even people who do not accept the legitimacy of an act may still give an impression that they accept the legitimacy until and unless they take any overt action to object to it. (Note 116)
Moral legitimacy goes back to examine what causes a person to accept the legitimacy of an act. It looks at legitimacy from the perspective of moral justifiability. As Fallon points out: "Even if a regime or decision enjoys broad support, or if a decision is legally correct, it may be illegitimate under a moral concept if morally unjustified." (Note 117)
There is no space to examine the different theories of moral legitimacy here. What is relevant to our discussion is that beyond legal legitimacy, which is very much emphasized by the game fields in a constitutional game, considerations of sociological and moral legitimacy may also cause reactions from other players in the game.
The room in a constitution for players to refine their positions, powers and limits provides space for the consideration of sociological and moral legitimacy to influence actions and reactions of players. There may be situations in which an action of a player may not seem to be legally legitimate, but the degree of illegitimacy to another player may not be strong enough that she may choose not to react against it and accommodate it by giving an alternative reading to the constitution which may not be her preferred one.
In another situation, a player's act may be legally legitimate, but there may be another player who considers that the act is morally illegitimate according to her theory of moral justification and she will react against the act. However, in all these situations where the legality of act cannot resolve the differences between the players, (Note 118) all players must still put their views in legal terms as legal legitimacy is still the ultimate standard on legitimacy to be applied in the game field. They will utilize the room for alternative interpretations of the constitution to justify their actions, inaction and reactions. If we do not include these other notions of legitimacy in our analysis, we will fail to see the political aspects of a constitutional game and cannot explain the behaviour of players in the game. (Note 119)
Strategy
In a game, players will develop strategies that can maximize their chance of winning. All players in a constitutional game will also have their winning strategies. Players will strategically use their resources in their interactions with other players in order that their winning goals can be attained. A player may need to adjust or refine her original strategy and in some cases, may even have to adopt a completely different strategy.
In making constitutional decisions in a constitutional game, players will try their best to justify their actions by giving an expansive reading to the constitution which can best fit their winning goals and accompanying actions. All players will play according to their understanding of the constitution and strive to win the game through exerting influence upon other players by their game resources to accept their reading of the constitution in the legal platforms. This may be a player's basic strategy. However, such actions of a player may attract reactions from other players who will block her way to achieve her goals. She must also develop a strategy in the game that can avoid other players who are trying to prevent her from winning the game.
As we can see, the understanding of the constitutional provisions by a player on her own positions, powers and limitations may not be the same or may even be in conflict with how other players in the game perceive these things. Owing to the ambiguity inherent in constitutional provisions, players will tolerate a certain degree of differences in their understanding of each others' role, powers and limitations. As a result, there is always a varying degree of room for each player to fine tune their winning strategy which will not immediately attract a reaction from others. However, if a player moves beyond that, reactions from other players are expected though the exact dividing line is drawn differently.
If a player perceives that her act will be considered illegitimate by other players but still insists on taking that action, she will have to take the risk that she may be paralyzed by other players from playing the game further or be forced to abandon the action she has taken if she wants to stay in the game unless her game resources make her so strong that she can ignore any reaction from the other players. A rational player will not take an action if she perceives that the action will be considered as illegitimate by other players. This is a more advanced strategy. However, to do so a player must know what would be the reactions of the other players to her actions. If a player could have complete information about the other players, her chance of winning will surely be much greater. However, no player in a game could have complete information. She must then base her decisions on the incomplete information she has and predict what may be the action of the other players.
Therefore, it is important to players in a constitutional game to gather as much information as possible about the other players. (Note 120) Such information may be gained through mutual interaction. The first piece of information that a player must have is about the interpretative approaches adopted by the other players. As the approach of interpretation to be adopted by a player is determined by her perceived constitutional position which, in turn, is influenced by the player's ideological values and institutional contexts, all these are also relevant information. Another piece of information that a player needs in a constitutional game is whether the other players will consider her action to be illegitimate especially from the perspectives of sociological and moral legitimacy.
As a player's information and perception of the reactions of the other players reveal themselves to be wrong, her actions or reactions may be over-conservative or over-aggressive. After many rounds of playing this game, a player may forecast the possible reactions of other players to her acts. If she can learn from that, her chance of winning the game increases.
End of the game
In most games, there is a clear end to the game. But there is no end to a constitutional game. Players in a constitutional game want the game to be played continuously. A constitutional game will only end when some players are no longer willing to be bound by the constitution as they perceive that they can never win in the game. They would then like to reset the whole game by enacting a new constitution or revoking the constitution. Therefore, in a constitutional game, no matter what the winning goals of the other players are, every player will share at least one winning goal in common, that is to have the game maintained. To do so, each player must play in such a way that all other players can achieve their winning goals at least to a certain extent. If not, some players may be so frustrated that they may choose to end the game by quitting/leaving it. In another words, a constitutional game is a win-for-all game if it is played well.
Such a state may be called the equilibrium of a constitutional game. If all players have almost equal game resources in the game, equilibrium will be achieved through give and take interactions between the players in the legal platforms. Equilibrium will be maintained through the operation of such a balancing mechanism. This illustrates how the legal paradigm integrates with the political paradigm, especially the strategic approach. However, if all players fail to follow or honour the constitution, the constitutional game will collapse. Either another constitution is made and a new constitutional game with a new constitution will replace the collapsed one or a constitutional game will regress to a pure political game.
Conclusion
Even if I can convince you that a constitutional game can successfully integrate the legal and political paradigms of a constitution, I must still explain what values this analytical framework has which cannot be observed by having the two paradigms of constitution analyzed separately.
First, using a game framework allows us to understand a constitution not just from one political actor's perspective but to consider it from the perspectives of all political actors, old and new or existing and potential. The problem of the legal paradigm is that it only focuses on one political actor, i.e. the court, and ignores how other political actors would understand the constitution.
Second, a major function of this game analytical framework is to demystify the "sacredness" of the so-called "legal meaning" of constitutional text. Many people believe that the key to the resolution of constitutional disputes is to discover the "legal meaning" or the "right answer" of the relevant constitutional text by using the proper rule of interpretation to interpret the relevant constitutional provision. However, a constitutional game framework shows that there is no such "one" proper rule of interpretation or "one" right answer. Different legal meanings may be arrived at after applying the same rule of interpretation and different rules of interpretation may arrive at the same legal meaning.
Third, the constitution remains to play a central role in a constitutional game as the rules of the game. The significance of law in constitutional politics is reemphasised. If the second reason is a response to the over-legalistic approach of the legal paradigm, then this is a response to the under-legalistic approach of the political paradigm. It avoids the problem of the political paradigm which sees everything only from the perspective of rational calculation, power struggle, or self interest. There is a fundamental difference between a constitutional game and a pure political game but this might have been overlooked by the political paradigm.
Fourth, the complexity in the interaction between the constitutional text and the political actors is exposed. They have a dialectical relationship. One the one hand, the constitution is the source of authority of the political actors and sets the legal boundaries for the political actors. On the other hand, political actors enjoy a certain degree of freedom to redefine the legal boundaries by making use of the inherent language indeterminacy of the constitutional text. The process of interpretation is not as rigid or mechanical as putting in the right coin and receiving the right product from a slot machine. However, it also does not mean that the constitutional text can be manipulated by a political actor to bear any meaning in the interpretation process. The first view arises from the legal paradigm and the second view arises from the political paradigm. The reality is that political actors interpret within the boundaries set by the constitution but they will make use of the room available in the constitution to achieve what they can achieve on the basis of their readings of their constitutional positions assigned by the constitution.
Fifth, the constitutional game analysis provides a framework broad enough to accommodate various strands of institutional influences upon political actors (legal and non-legal, formal and informal, symbolic and substantial, internal and external) together with their ideological values in accounting what cause political actors to adopt a particular interpretation of the constitution. The constitutional game accepts the important role that institutions play in influencing the decisions of political actors but it also does not need to adopt a form of institutional determinism excluding the autonomous and creative role individual political actors could play in the constitutional process.
Sixth, the notion of rationality in constitutional interpretation is uncovered which is often hidden in legal analysis. The interaction between the political actors and their strategic planning provide a lot of explanation on how they formulate their actual stances and behaviors in constitutional decision making. Though the explanation may still solely be focused on the external aspects of the institutional impact, this is already much more than what has been achieved in the past. Going deeper into the mind of the political actors may need the integration of another discipline, psychology, in the study of constitutional politics. Constitutional game analysis does not over-emphasize the role of rational choice as it is considered to be only one of the many factors that affect the actions of political actors though it may be a very important one. In addition, it does not limit itself to instrumental rationality and actions taken to fulfill duties or to serve symbolic functions can be accommodated in the strategic planning of the political actors.
Seventh, the interaction between political actors and the development of strategies in a constitutional game open an understanding of the dynamic aspect of constitutional interpretation and practices. This dynamic nature of the constitution process has long been discovered by the political paradigm but is just ignored by the legal paradigm. Legal scholars tend to only see the constitutional process, and in particular the interpretation process, as a static process. Their sole concern is whether the political actors, especially the judges, have found the right method of interpretation and arrived at the correct meaning. However, the political paradigm may also have a limitation in this aspect. It looks mainly at the outcome of the dynamic constitutional process but very often overlooks the detailed reasoning in the interpretation provided by the political actors. If we accept that the legal text is still a major force influencing the choices of the political actors, a fuller picture can be arrived at if legal scholars can introduce a dynamic view in their understanding of the interpretation of the constitution and this is how the constitutional game analysis can contribute to this discourse.
Eighth, even though the constitutional game analysis does not explicitly mention what substantive values political actors should read into the constitution, some substantive constitutional values are already embedded in the constitutional game analysis like rule of law, constitutionalism, separation of powers and autonomy. Also, this framework does not prevent researchers (legal or political) from recommending what substantial values should be embedded in the constitution and the framework may be broad enough to accommodate many substantive values. Constitutional game analysis only gives a warning to such normative projects to beware of any institutional constraint which may make any such prescription unworkable. Normative scholars could then refine their proposals to have a practical dimension (Note 121) as well as an evolutionary dimension. (Note 122) One may still be dissatisfied that a study following this constitutional analytical will be too disorganized as it is not structured according to major court decisions or legal principles that one may find in typical legal analysis. For those who have an interest in legal history, they may also be frustrated that a constitutional game analysis will usually not follow a chronological order.
I admit that a constitutional game analysis will not be a typical legal analysis. Actually, if it looks too much like a typical legal analysis, my purpose in writing this article would have failed. Political scientists may also find that this analytical framework does not apply typical methodologies and skills in political science. However, as I am not trained in political science, one should not have such expectations.
The reality may be fragmented and we often apply our analytical framework to force out a coherent picture of the reality which may not be the "real". The constitutional game analytical framework may look fragmented because I am not using the traditional approaches under the legal and political paradigms of constitution but an integrated paradigm.
